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STEPHEN L. JOSEPH (SBN 189234)
350 Bay Street, Suite 100-328

San Francisco, CA 94133

Telephone: (415) 577-6660

Facsimile: (415) 869-5380

E-mail: savetheplasticbag@earthlink.net

Attorney for Petitioner
SAVE THE PLASTIC BAG COALITION

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES - CENTRAL DISTRICT

SAVE THE PLASTIC BAG COALITION, ) Case No.
an unincorporated association, )
) VERIFIED PETITION FOR WRIT OF
Petitioner, ) MANDATE UNDER THE CALIFORNIA
) ENVIRONMENTAL QUALITY ACT AND
V. ) BASED ON STATE LAW PREEMPTION
)
CITY OF LONG BEACH, a municipal )
corporation; LONG BEACH DEVELOPMENT)
SERVICES, an agency of the City of Long )
Beach; and DOES 1-100, inclusive, )
)
Respondents. )
)

Petitioner, SAVE THE PLASTIC BAG COALITION, alleges as follows:
PARTIES AND JURISDICTION

I. Petitioner SAVE THE PLASTIC BAG COALITION is an unincorporated
association.

2. Respondent CITY OF LONG BEACH (the “City”) is a municipal corporation in
the County of Los Angeles.

3. Respondent LONG BEACH DEVELOPMENT SERVICES (“LBDS”) is an
agency of the City.

4, This is an action seeking a writ of mandate to set aside, void, annul, repeal, and
terminate implementation and enforcement of City of Long Beach Ordinance No. ORD-11-
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0009 regulating the use of plastic and paper carryout bags and reusable bags (the “Ordinance”).
The Ordinance was adopted by the City Council on May 24, 2011. A true and correct copy of
the Ordinance is attached hereto as Exhibit A.

5. The Ordinance provides that on and after August 1, 2011, “stores” (as defined in
the Ordinance) may not provide plastic carryout bags (“plastic bags”) to consumers and must
charge at least 10 cents for paper carryout bags (“paper bags”).

6. The Ordinance is a “project” subject to CEQA. (CEQA Guidelines
§15378(a)(1).)

7. The City violated the California Environmental Quality Act (“CEQA”).

8. The City is the lead agency for the project under CEQA.

0. In the alternative, LBDS is the lead agency for the project under CEQA.

10.  LBDS administered the CEQA process on behalf of the City, prior to adoption of

the Ordinance.

11.  LBDS is responsible for implementation and enforcement of the Ordinance on
behalf of the City.
12.  Petitioner is ignorant of true names and capacities of DOES named herein as

DOES 1-100, inclusive, and therefore sues said Respondents by such fictitious names.
Petitioner will amend this Petition to allege their true names and capacities when ascertained.
Petitioner is informed and believes and thereon alleges that each of these fictitiously named
Respondents were, and continue to be, responsible in some manner for the acts or omissions
herein alleged.

13.  Petitioner is informed and believes that at all times relevant to the allegations
herein, each Respondent, including the DOE Respondents, were the employees, agents, or
partners of each of the other Respondents, and were at all times acting within the purpose and
scope of their, agency or partnership, or at the direction of the other Respondents.

14. This Court has jurisdiction over the matters alleged in this Petition pursuant to
Code Civ. Proc. §1085, and/or §1094.5, and Pub. Res. Code §21167.

15. Venue is proper in this Court under Code Civ. Proc. §394(a).
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STANDING

16.  Petitioner is a non-profit environmental campaign organization that was formed
on June 3, 2008.

17.  Petitioner was formed and exists for the purpose of responding to environmental
misinformation about plastic bags and ensuring that the environmental impacts of banning
plastic bags are made known to decision-makers and the public, in the public interest.

18.  Environmental misinformation about plastic bags is a serious problem that
impacts the decision-making process about whether to ban plastic bags.

19.  As a result of such misinformation, plastic bags have become a matter of
significant public concern.

20.  Petitioner performs a crucial and indispensable role in ensuring that
environmental truth is not compromised or lost when environmental initiatives are being
considered by public agencies.

21.  Petitioner’s members include U.S. citizens and California companies involved in
plastic bag manufacturing and distribution. Three such companies are Grand Packaging, Inc.
doing business as “Command Packaging”, Crown Poly, Inc., and Elkay Plastics Co., Inc. They
were incorporated in California are in good standing. They have been members of Petitioner
since 2008.

22. Chandler Hadraba is a U.S. citizen and resident of the State of California. He has
been a member of Heal the Bay since August 2008. Heal the Bay is one of the leading
organizations campaigning for the banning of plastic bags. He has been a member of Petitioner
since September 2008. He became a member of Petitioner because he was concerned about the
environmental misinformation being disseminated by anti-plastic bag activists, including Heal
the Bay. He has no financial stake in the outcome of this litigation.

23.  Petitioner and all of Petitioner’s members are “persons” entitled to file an action
under CEQA. "Person" includes any person, firm, association, organization, partnership,
business, trust, corporation, limited liability company, company. (CEQA Guidelines §15376.)

24.  Petitioner has demanded that California cities and counties complete and certify
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EIRs before banning plastic bags.

25.  Petitioner maintains a website at www.savetheplasticbag.com to respond to
environmental misinformation about plastic bags and to address the environmental impacts of
plastic, paper, and reusable bags, for the benefit of decision-makers and the public.

26.  According to CEQA Guidelines §15002, the “basic purposes of CEQA” include
the following:

A. Inform governmental decision-makers and the public about the potential,
significant environmental effects of proposed activities.

B. Identify the ways that environmental damage can be avoided or significantly
reduced.

C. Prevent significant, avoidable damage to the environment by requiring changes
in projects through the use of alternatives or mitigation measures when the
governmental agency finds the changes to be feasible.

D. Disclose to the public the reasons why a governmental agency approved the
project in the manner the agency chose if significant environmental effects are
involved.

27. Petitioner seeks to promote and enforce the aforementioned informational
purposes of CEQA in this action. Ascertaining the true facts about the significant environmental
impacts of projects and informing and disclosing those true facts to decision-makers and the
public are purposes that are within the zone of interests CEQA was intended to preserve and
protect.

28. The question in this action is one of public right and the object of the action is to
enforce a public duty in the public interest.

29.  Petitioner is interested as a citizen in having the public laws including CEQA
executed and the public duties and purposes in CEQA enforced.

30.  Petitioner has a genuine and continuing interest in and concern for
environmental matters including environmental truth and for compliance with the CEQA

process.
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31.  Petitioner has a commitment to the subject matter of the public right being
asserted.

32.  Petitioner coalition consists of or represents individuals beneficially interested in
this action who would find it difficult or impossible to seek vindication of their own rights. No
citizen who did not have the financial support of business interests could reasonably be
expected to incur the substantial cost of litigating against the City to enforce CEQA. This is due
to the fact that the environmental damage caused by increased distribution of paper bags and
reusable bags is general, widespread and universal rather than particularized to particular
persons or locations. Further, much of the environmental damage is caused outside the City.

33.  Broad and long-term environmental effects are involved when plastic bags are
banned. The environmental impacts include, but are not limited to, increased greenhouse gas
emissions and increased air and water pollution.

34.  Prosecution of this action as a citizen’s suit by Petitioner does not conflict with
other competing legislative or public policies.

35. Standing serves the important public policy in CEQA of disclosure of
environmental impacts to decision makers and the public.

36. There is an overriding public policy in this state “guaranteeing citizens the
opportunity to ensure that no governmental body impairs or defeats the purpose of legislation
establishing a public right.” (Green v. Obledo (1981) 29 Cal.3d 126, 144.)

37.  Petitioner has standing as an association to bring this action, because (i)
Petitioner’s members would otherwise have standing to sue on their own behalf; (ii) the
interests Petitioner seeks to protect in this lawsuit are germane to the organization’s purpose;
and (iii) neither the claims asserted herein, nor the relief requested, require the separate
participation of Petitioner’s members in this lawsuit.

38. Grand Packaging, Inc. doing business as “Command Packaging” and Crown
Poly, Inc. manufacture plastic carryout bags and plastic reusable bags. They market, sell, and
distribute those bags in the City of Long Beach. Their businesses are impacted by the

Ordinance. However, loss of sales, damage to competitive interests, and other commercial or
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economic harm are not part of Petitioner’s claims in this action. This action is being prosecuted
solely and exclusively for the protection of the environment in the public interest, including the
disclosure of environmental truth to decision-makers and the public.

39.  Petitioner complied with Pub. Res. Code § 21177(a) and (b) by filing the
Objections attached hereto as Exhibit A.

40.  Based on the foregoing, Petitioner has standing.

STATEMENT OF FACTS

The County EIR

41. On or about November 16, 2010, the Los Angeles County (the “County”) Board
of Supervisors adopted an ordinance banning plastic bags, imposing a 10-cent fee on paper bags
(the “County Ordinance”).

42. The County Ordinance only applies to unincorporated parts of the County. It is
intended to serve as a model ordinance for incorporated cities in the County.

43.  Prior to or at the time of adopting the County Ordinance, the County Board of
Supervisors certified an Environmental Impact Report (the “EIR”) and adopted Findings of Fact
and a Statement of Overriding Considerations based on the EIR.

44. The EIR, the Findings of Fact, and the Statement of Overriding Considerations
are designed to support the County Ordinance and any ordinances adopted by incorporated
cities in the County that are modeled on County Ordinance.

45.  In the Findings of Fact, the County made a finding that a 10-cent fee on paper
bags and promoting and distributing reusable bags would not be sufficient to prevent significant
negative environmental impacts caused by greenhouse gas emissions (“GHG”) resulting from a
shift from plastic carryout bags to paper carryout bags. The Findings of Fact states:

Significant Impact. Indirect impacts resulting from the decomposition of

paper carryout bags in landfills will be potentially cumulatively significant
under the County's conservative worst-case analysis. (Emphasis added.)
Finding: The County Board of Supervisors finds that changes or alterations

have been required in, or incorporated into, the recommended County

6

VERIFIED PETITION FOR WRIT OF MANDATE AND BASED ON STATE LAW PREEMPTION




O© o0 N N n B~ W=

N N NN N N N N N o e e e e e e e
o 9 N kA WD = DO O NN R WD = O

ordinance that avoid or substantially lessen its significant environmental
effect as identified in the EIR. Specifically, incorporation of mitigation
measure GHG-1, described below, will monitor, reduce use of, and
encourage further recycling of paper carryout bags, and will indirectly
offset end-of-life GHG emissions to the maximum extent feasible.
However, despite mitigation, impacts from the decomposition of paper

carryout bags in landfills will remain cumulatively significant under a

conservative worst-case analysis.... (Emphasis added.)

46.  In the Statement of Overriding Considerations, the County identified certain
alleged benefits that “outweigh and override the adverse environmental effect identified in the
EIR.”

The GHG Threshold Of Significance Applied By The County

47.  In order to determine that environment effects may be significant, the County
determined a GHG threshold of significance. The EIR states:

The State has not determined significance thresholds for evaluating
potential impacts on GHG emissions under CEQA, beyond the
general, qualitative questions contained in Appendix G of the State
CEQA Guidelines. However, the County has analyzed the potential
of the proposed ordinances to result in significant impacts related to
GHG emissions based on the review of regulatory and professional
publications, the guidance on analyzing GHG emissions under
CEQA provided by the California Office of the Attorney General
[footnote 41] and OPR [footnote 42], and the CARB [footnote 43].

Footnote 41: California Department of Justice Office of the Attorney
General. 21 May 2008. The California Environmental Quality Act
Addressing Global Warming Impacts at the Local Agency Level.

Sacramento, CA.
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Footnote 42: California Governor’s Office of Planning and
Research. 19 June 2008. CEQA and Climate Change: Addressing
Climate Change through California Environmental Quality Act
(CEQA) Review. Technical Advisory. Sacramento, CA.

Footnote 43: California Air Resources Board. 24 October 2008.
Preliminary Draft Staff Proposal: Recommended Approaches for
Setting Interim Significance Thresholds for Greenhouse Gases
under the California Environmental Quality Act. Available at:
http://www.opr.ca.gov/ceqa/pdfs/Prelim_Draft Staff Proposal 10-
24-08.pdf

Significance Criteria

There are two significance criteria relevant to the consideration of
the proposed ordinances:

* Inconsistency with laws and regulations in managing GHG
emissions

* Inconsistency with the goal to reduce GHG emissions to 1990 levels
(approximately 427 million metric tons or 9.6 metric tons of CO2e
per capita) by 2020 as required by AB 32

48.  Petitioner did not object to or challenge the GHG threshold of significance
applied by the County.
Adoption of the County EIR by the City of Calabasas

49. On February 1, 2011, the City of Calabasas adopted the model County
Ordinance and the County EIR, Findings of Fact and Statement of Overriding Considerations.

50. The City of Calabasas did not alter the County’s threshold of significance.

51.  Petitioner did not object to or challenge the City of Calabasas ordinance as the
City of Calabasas adopted the County EIR, Findings of Fact and Statement of Overriding

Considerations.
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52.

At the present time, the City of Calabasas is the only incorporated city in the

County to adopt the model ordinance, other than the City of Long Beach.

53.

The Long Beach Addendum To The EIR

In April 2011, the City distributed an “Addendum to the Ordinances to Ban

Plastic Carryout Bags in Los Angeles County Final EIR” (the “Addendum”).

54.

In the Addendum, the City states:

For this analysis, the City has determined to select its own GHG
significance threshold rather than relying on the County’s threshold
as used in the County’s Final EIR. For this analysis, the City’s
proposed Ordinance is evaluated based on a plan-based threshold of
6.6 metric tons CO2e per service population (defined to include both
residents and employees) per year. The City does not recommend
adoption of that threshold for any other purpose at this time, but that
numeric threshold is recommended for this analysis for the
following reasons. First, the 6.6 metric tons CO2e per service
population threshold was recently adopted by the Bay Area Air
Quality Management District (BAAQMD) as a quantitative GHG
emissions thresholds for plan-level projects (BAAQMD, “California
Environmental Quality Act: Air Quality Guidelines” (June 2010).)
Second, the BAAQMD derived that “efficiency” metric from
statewide compliance with AB 32, and so that metric may be
appropriately applied in regions other than the Bay Area. Finally,
although SCAQMD has not yet acted on the proposal, staff of the
SCAQMD are proposing the same efficiency metric for use in the
South Coast region (SCAQMD, “Proposed Tier 4 Performance
Standards, September 2010). Thus, the City finds that a 6.6 metric

ton CO2e per service population per year threshold is appropriately
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2011.

the Addendum (the “Objections”). Petitioner objected to the (proposed) Ordinance in part based
on its objections to the GHG threshold of significance in the Addendum. A true and correct

copy of the Objections is attached hereto as Exhibit B and incorporated herein by reference.

55.

56.

used in this analysis at this time.

Therefore, the City’s proposed Ordinance would have a significant
impact related to GHG emissions if the GHG emissions would result
in more than 6.6 metric tons of CO2e per service population

(residents and employees) per year....

For greenhouse gas emissions, utilizing a threshold of 6.6 metric
tons CO2e per capita per year, the City’s proposed Ordinance was
determined to have a less than significant impact since emissions
related to manufacturing, transportation and disposal of carryout
bags would result in less than 1 metric ton CO2e per capita per year.
This determination would result in a reduced impact related to GHG
emissions compared to the County’s Final EIR, which determined
that emissions related to the disposal of paper carryout bags would
result in significant and unavoidable impacts. Based on the City’s
determination that none of the impacts of the proposed Ordinance,
including those related to GHG emissions, would be significant, no
new significant environmental effects beyond those already
analyzed in the County’s Final EIR would occur.

Petitioner’s Objections to the Addendum

The City invited public comments on the Addendum for submission by April 29,

On April 28, 2011, Petitioner submitted written comments on and objections to

Said objections are reasserted herein.
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57.  In said written comments, Petitioner urged the City to adopt the same approach
as the City of Calabasas and accept the EIR without changing the GHG threshold of
significance. The City declined.

58.  Asaresult of the City’s alteration of the GHG threshold of significance, the City
Council did not adopt a Statement of Overriding Considerations.

FIRST CAUSE OF ACTION
AGAINST BOTH RESPONDENTS
(VIOLATION OF CEQA — WRIT OF MANDATE)

59.  Petitioner realleges and incorporates herein each and every allegation made
above.

60.  The GHG threshold of significance in the Addendum is inappropriate and
inapplicable and violates CEQA for the following reasons:

A. The BAAQMD CEQA Guidelines (June 2010) (“BAAQMD Guidelines™) apply
only to “land development construction and operation activities.”

B. The regulation of carryout bags is not a land-use project.

C. Even as to land-use projects, the BAAQMD project-level threshold of
significance for GHGs is not 6.6 metric tons of CO2e per service population.

D. Far greater allowances must be made for buildings and other land-based uses
than for carryout bags, because economic development would otherwise be
stymied.

E. A measurement based on a annual per capita approach fails to take into account
the cumulative and aggregate impacts of replacing billions of plastic bags with
paper bags for the all of the years that the Ordinance will remain in effect. An
EIR must take into account cumulative impacts. (CEQA Guidelines §15130,
§15355.)

F. CEQA Guidelines §15065(a)(3) which is entitled ‘“Mandatory Findings of
Significance” states that a lead agency shall find that a project may have a
significant effect on the environment when “the project has the potential to

achieve short-term environmental goals to the disadvantage of long-term
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environmental goals.” Accordingly, the County adopted a goal-oriented
approach to determining the threshold of significance for this project based on
the following two County goals for the project: (i) sustainability (as it relates to
the County’s energy and environmental goals); and (ii) landfill disposal
reduction. The City failed to adopt this mandatory goal-oriented approach.

G. There was no public review process regarding adoption of the GHG threshold of
significance in the Addendum. (CEQA Guidelines §15064.4(b)(3).)

H. The Addendum contradicts the EIR and the County’s Statement of Overriding
Considerations.

61.  In effect, the City “moved the goalposts” to avoid having to admit that the
Ordinance would have a significant negative impact on the environment.

62.  As aresult of its tampering with the applicable threshold, the City did not adopt
a Statement of Overriding Considerations.

63.  The Council and the public were misinformed by the Addendum in that they
were told that the Ordinance would have no significant effects on the environment, which is
untrue as established by the County EIR.

64.  Informing decision-makers and the public about the environmental impacts of a
project and whether those impacts are significant is a core purpose and requirement of CEQA.
(CEQA Guidelines §15002.)

65. Based on the foregoing and the Objections, the Ordinance is invalid, void, or
voidable. This action is timely filed within 30 days of the filing of any Notice of Exemption or
within 180 days from the date of the City’s decision to carry out or approve the project. (Pub.
Res. Code §21167.)

SECOND CAUSE OF ACTION
AGAINST BOTH RESPONDENTS
(STATE LAW PREEMPTION — WRIT OF MANDATE)

66.  Petitioner realleges and incorporates herein each and every allegation made

above.

67. In 2006, the Legislature enacted AB 2449. (Pub. Res. Code §§42250-57.)
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68. The Legislature declared its intent in AB 2449 as follows:

It is the intent of the Legislature, in enacting Chapter 5.1
(commencing with section 42250) Part 3 of Division 30 of the
Public Resources Code, to encourage the use of reusable bags by
consumers and retailers and to reduce the consumption of single-use
bags.

69. The Governor’s signing statement is part of the legislative history. The signing
statement includes the following language:

I am signing Assembly Bill 2449 that implements a statewide plastic
bag recycling program. While this bill may not go as far as some
local environmental groups and cities may have hoped, this program
will make progress to reduce plastics in our environment. This
measure requires every retail establishment that provides its
customers plastic bags to have an in store plastic bag recycling
program, a public awareness program promoting bag recycling, post
recycling requirements, record keeping and penalties. Because this
is a statewide program the bill precludes locals from implementing
more stringent local requirements. The bill sunsets in six years and
this will allow locals time to develop additional programs or the
legislature to consider a more far reaching solution.

70.  AB 2449 sunsets and expires on January 1, 2013 (Pub. Res. Code §42257), one
year after the Ordinance takes effect on August 1, 2011.

71.  AB 2449 only applies to “stores.” (Pub. Res. Code §42251.) A “store” is defined
as a supermarket or large retail store “that provides plastic carryout bags to its customers.”
(Pub. Res. Code §42250(e).) If plastic bags are banned by local ordinances, then stores in those
localities will not be subject to AB 2449 and the statewide statutory scheme of AB 2449 would
be defeated.

72.  Under AB 2449, stores that provide plastic bags to customers must install plastic
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bag collection bins “for the purpose of collecting and recycling plastic carryout bags.” (Pub.
Res. Code §42252(b).) Any member of the public may use those bins to deposit any discarded
plastic carryout bags. If stores in the City are prohibited from handing out plastic bags, then all
such stores would be permitted to remove their plastic bag recycling bins. Such bins are used to
collect and recycle all types of plastic bags, including bags that are not prohibited under the
Ordinance, including but not limited to retail bags, produce bags, newspaper bags, and dry
cleaning bags. The statewide statutory scheme of AB 2449 would be defeated. There would be
no way to recycle such bags as they are not accepted in curbside recycling programs in the City.

73.  AB 2449 states that “[t]he operator of the store shall make reusable bags
available to customers within the store, which may be purchased and used in lieu of using a
plastic carryout bag or paper bag.” (Pub. Res. Code §42252(e).) If plastic bags are banned by
local ordinances, such stores will not be subject to the state law requirement to make reusable
bags available to customers in lieu of paper bags. Therefore, the declared legislative intent of
AB 2449 “to encourage the use of reusable bags by consumers and retailers and to reduce the
consumption of single-use bags,” including paper bags, would be defeated. Although a city or
county ordinance banning plastic bags may require such stores to make reusable bags available
in lieu of paper bags, there is no guarantee that a city or county will include such a requirement
in an ordinance.

74.  Based on the foregoing, if cities and counties may enact plastic bag bans that
take effect before AB 2449 sunsets on January 1, 2013, the comprehensive and integrated
statewide plastics reduction, recycling, and reusable bag scheme of AB 2449 would be
defeated, which would have a negative impact on the environment.

75.  The definition of “stores” in the Ordinance includes retail establishments that are
defined as “stores” in AB 2449.

76. It is the intent of the Legislature in enacting AB 2449 that it precludes and

preempts local plastic bag ban ordinances that take effect prior to January 1, 2013.

77.  Based on the foregoing, the Ordinance is void and invalid.
78.  Petitioner timely asserted this ground for invalidity in its Objections attached
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hereto as Exhibit B and incorporated herein by reference.

PRAYER FOR RELIEF

WHEREFORE, Petitioner prays for all of the following:

A.
B.
C.

A judgment that the Ordinance is void and invalid as the City violated CEQA.

A judgment that the Ordinance is void and invalid as it is preempted by AB 2449.

A peremptory writ of mandate directing the City to set aside, void, annul, and
terminate the Ordinance for failure to comply with CEQA, in accordance with Pub.
Res. Code §21168.9, and because the Ordinance is preempted by AB 2449.

A preliminary injunction prohibiting the City from implementing and enforcing the
Ordinance during the pendency of this action.

Costs of this action.

For other such further relief as the Court may deem just and proper.

DATED: June 8§, 2011 STEPHEN L. JOSEPH

Attorney for Petitioner
SAVE THE PLASTIC BAG COALITION
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VERIFICATION

I, Stephen L. Joseph, declare:

1. Tam an attorney at law duly admitted and licensed to practice in the State of California.

2. I am the attorney of record for Petitioner, SAVE THE PLASTIC BAG COALITION, in
the above-entitled matter.

3. Petitioner was formed by me on June 3, 2008.

4. At all times since June 3, 2008, I have been sole Counsel, sole administrator, and sole
manager of Petitioner. In those capacities, | have been involved in and have been aware
of all actions taken by Petitioner since that time.

5. Tam authorized by Petitioner to make this verification for and on its behalf.

6. I have read the VERIFIED PETITION FOR WRIT OF MANDATE UNDER THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT AND BASED ON STATE LAW
PREEMPTION and know the contents thereof.

7. 1 know all of the facts alleged therein of my own personal knowledge and hereby
declare them to be true.

8. If called upon as a witness to this proceeding, I would and could competently testify

thereto under oath.

I declare under penalty of perjury under the laws of the State of California that I have
read the forgoing, that the foregoing is true and correct, and that I would be competent to so
testify.

Executed on June 8, 2011 at San Francisco, California.

STEPHEN L. JOSEPH
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